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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment and amended 
judgment in favor of the Spokane, Portland and 
Seattle Railway Company in eight consolidated ac- 
tions brought by it to recover sums allegedly due in 
connection with transportation services rendered .to 
the United States. The jurisdiction of the United 
States District Court for the District of Oregon was 
invoked under the Tucker Act, 28 U. 8S. C. 1346 (a) 
(2) CR. 7). The judgment was entered on August 26, 
1957, and the amended judgment on September 17, 
1957 (R. 64-65). Notice of appeal was filed on Octo- 
ber 21, 1957 (R. 65-66). ‘The jurisdiction of this 
Court is invoked under 28 U.S. C. 1291. 

(1) 


2B 
STATEMENT OF THE CASE 


This action involves the charges of the appellee 
vail carrier. for the transportation, between 1942 and 
1945, of shipments of government-owned industrial 
equipment and supphes to Columbia River ports in 
Oregon for exportation to the Union of Soviet So- 
cialist Republics (R. 6). These shipments were made 
on Government bills of lading from eastern, mid- 
western and western points in the United States for 
the account of the Procurement Division of the Treas- 
ury Department (R. 6). That Department had pro- 
cured the materials, and authorized their shipment to 
the U. S. S. R., under the provisions of the Lend- 
Lease Act * and pursuant to requisitions received from 
duly authorized officials of the Soviet Government 
Purchasing Commission in the United States (R. 6). 

Appellee as the terminal carrier and collection 
agent for all connecting carriers. rendered bills for this 
transportation (R. 6). As is required by Section 
322 of the Transportation Act of 1940, infra, p. 18, 
these bills were paid “upon presentation * * * prior 
to audit or settlement by the General Accounting 
Office” (R. 6-7). 

On the post-payment audit of the bills contem- 
plated by Section 322, the Comptroller General found 
that the Government had been overcharged. With 
respect to a portion of the shipments, the audit dis- 
closed that the Government had been entitled to land- 
grant deductions and that, therefore, appellee had 
improperly computed its charges on the basis of the 


Act of March 11, 1941, 55 Stat. 31, 22 U.S. C. 411, et seg. 
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full commercial rate (R. 7). As to the shipments 
made under 22 specified bills of lading (which are 
listed in Exhibit 32) the Comptroller General deter- 
mined that appellee’s bills should have been based on 
the rates published in the relevant export tariff, 
rather than on the higher rates published in the do- 
mestic tariff. 

Appellee was requested to refund the amount of the 
administratively determined overpayment (R. 7). 
When this request was not honored, it was deducted 
in the payment of subsequent bills rendered by ap- 
pellee, as expressly authorized by Section 322 (R. 7). 

These actions were then brought under the Tucker 
Act to recover the deductions (R. 7). By agreement 
of the parties, approved by the District Court, the 
land-grant deductions and export rate issues were 
severed for the purposes of trial (R. 18).° Because 
these issues are essentially unrelated, they will be 
separately treated throughout this brief. 

1. Land-Grant Deductions. The single question on 
this aspect of the case was stipulated to be whether 
the shipments involved were “military or naval prop- 
erty of the United States moving for military or naval 
and not for civil use,’’ as that phrase was employed in 
Section 321 (a) of the Transportation Act of 1940, 
mnfra, p. 12 (R. 13). If so, the Government was en- 
titled to land-grant deductions; if not, the carrier was 
entitled to charge the full commercial rate. Each 
party contended that the burden of proof on this 
question was on the other (R. 16, 19). 


2The other issues referred to in the pretrial order were set- 
tled without submission to the court. 
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A substantial portion of the evidence submitted to 
the court on this issue was documentary in character 
(R. 21-26). Of particular relevance was a schedule 
(denominated Exhibit “A”) which, as to each ship- 
ment, showed, among other things, the nature of the 
property transported and the statements contained in 
the covering requisition with respect to the intended 
use by the Soviet Union (R. 28-37).° 

The schedule indicated, and the District Court so 
found, that the property fell into these broad cate- 
gories: (1) petroleum refineries and machinery for 
the oil industry; (2) lunite hydraulic cement; (3) 
electric generators, generator sets, diesel engines and 
generating stations; (4) electrical power plants and 
equipment for hydro-electric power plants; (5) equip- 
ment for steel mills; (6) equipment for oil drilling 
and coal mining; (7) caustic soda; and (8) bunker 
coal for use in Soviet vessels (R. 28-37, 58-59) .* 

The schedule also showed that the requisitions on 
their face had reflected an intended military use for 
all of the shipped property (Rt. 28-37). Each requi- 
sition form contained either or both: (1) a notation, 
following the word “use’’ on the form, such as ‘‘War 
industry-U. 8. 8. R.’’, ‘Army (U.S. S. BR.)’’, “For 
army and air force, U. 8. S. R.”’, and “Used in mili- 
tary plants—U. 8. 8. R.”: and (2) a more detailed 
statement of intended use, such as ‘‘[t]his equipment 


8 Certified copies of the requisitions themselves were also in- 
troduced in evidence (R. 21-24). 

*A ninth category, equipment to be used at Soviet Arctic 
bases, is not mvolved on this appeal and therefore will not be 


discussed. . 
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is for use in mining raw materials for the U. S. S. R. 
war industries”’ (R. 28-37). 

In addition to the documentary evidence, the Gov- 
ernment produced two witnesses on the matter of the 
intended use of the shipments. ‘lhe first, Harry F. 
King, was a petroleum engineer who had been the 
assistant superintendent of the Sun Oil Company re- 
finery at Marcus Hook, Pennsylvania until December 
1943, when he had become Chief of the Process Sec- 
tion of the Petroleum Administration for War (R. 
112). While in private employment, he had worked 
closely with Russian petroleum engineers and tech- 
nicians sent to this country during the early part of 
World War II to study the refining processes for the 
manufacture of high octane gasoline used in military 
aircraft, and had discussed with these individuals the 
use to be made of the refineries which the Soviet gov- 
ernment was endeavoring to obtain from the United 
States (R. 1138-116). While with the Petroleum 
Administration for War, his duties had included the 
acquisition of a detailed knowledge of every aspect 
of the intended operation of these refineries (R. 
117-119). 

On the basis of his acquaintanceship with the Rus- 
sian petroleum industry and its needs, and of his 
examination of the exhibits in evidence, King testi- 
fied unequivocally that the refinery equipment here 
involved was intended for military use (R. 119-126). 
Among other things, he pointed out that the refineries 
were specially designed for the production of the kind 
of high octane aviation gasoline and aviation lubri- 
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cating. 011 which was employed by military aircraft 
alone;° and that the diesel fuel by-product of the 
operation of the refineries was to be employed by the 
army in its land operations (R. 123-126). 

Turning then to the shipments of caustic soda, King 
discussed the prominent role that that commodity 
played in the refining of petroleum (R. 127). He 
estimated that the operation of the refineries which 
had been requisitioned for aviation gasoline produc- 
tion would require between 20 and 25 thousand tons 
of caustic soda annually (R. 127). He referred also 
to the significance of this commodity in the reclama- 
tion of used rubber (R. 127-128). 

King’s testimony was buttressed by that of the 
Government’s second witness, Brigadier General 
Philip R. Faymonville. A Regular Army officer with 
considerable experience in logistics, Faymonville had 
served several tours of duty in the Soviet Union 
between the two world wars (R. 70-76). From 1934 
to 1939 he had been the military attache of the Amer- 
ican Embassy in Moscow and, in the furtherance of 
his duties, had compiled and submitted to the War 
Department voluminous reports on Russian industrial 
production for military purposes (R. 76-78). 

In September 1941, Faymonville had proceeded 
again to the Soviet Union as a member of the Harri- 
man Commission, the specific purpose of which was 


® King noted that the refineries were adapted to the produc- 
tion of 100-octane gasoline and that, during the war, civilian 
transport planes were using 91-octane gasoline (R. 181). 

® Because of his illness, Faymonville’s testimony was received 
in deposition form (R. 153). 


i 

to determine the scope of Russian military needs in 
the common effort against the Axis powers (R. 78- 
80). When the Harriman mission returned to the 
United States the following month, he had remained 
behind and had served for over two years as the 
Chief of the American Supply Mission to the U. S. 
Ss. R. CR. 80). In that office, he had studied and 
continually discussed with Soviet officials, inchiding 
Molotov and the Soviet Commissar for Foreign Trade, 
specific industrial projects essential to the prosecution 
of the war (R. 80-84). 

With respect to the use to be made of the requi- 
sitioned petroleum refineries, Faymonville observed 
that the production of aviation gasoline not only was 
given high priority by the Soviet Government, but 
also “had a bearing on certain strategic plans of the 
United States in case we succeeded in basing Ameri- 
‘an aircraft on Soviet soil for use in the Balkans or 
elsewhere against the German armies’’ (R. 88). Fur- 
ther, he pointed to the fact that petroleum products 
were not being manufactured by the Soviet Union in 
sufficient quantities to satisfy even the needs of its 
army and air force and, therefore, none were avail- 
able for non-military purposes (R. 101). 

Faymonville also discussed the intended use of most 
of the other shipments. The hydro-electric power 
plants and equipment, for example, were requisi- 
tioned as part of the program established to furnish 
electricity needed in the manufacture of munitions for 
the Soviet armed forces (R. 86). The mobile power 
stations were to be emploved by the Soviet army in 
regions evacuated by the Germans; as Faymonville 
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noted, power was required to rehabilitate such essen- 
tial facilities as railway switching yards, supply 
bases, and prisoner of war compounds (R. 86-87). 
And one of the important functions of the supply 
bases was-the salvaging of tanks and other war equip- 
ment CR. 87-88). 

Insofar as the steel mill equipment was concerned, 
Faymonville testified that it, too, was to serve in the 
furtherance of the manufacture of munitions, tanks, 
and other implements of war (R. 96-97, 102-103). 
Apropos of the bunker coal requisitioned for use in 
Soviet vessels, he made the observation that ‘‘[s]ea- 
borne commerce for any purpose other than the ear- 
rying on of the war or the bringing in of supplies to 
directly support the movements of armies was an 
unknown thing” (R. 102). 

On September 8, 1956, the District Court, per Cir- 
cuit Judge James Alger Fee (sitting by special desig- 
nation), filed an opinion in whieh it held that, despite 
the Government’s evidence, none of the shipments 
mvolved on the appeal were entitled to land-grant 
deductions (R. 38-40). The ruling was based prin- 
cipally on this consideration (R. 39-40) : 

There is very little indication mn the record 
that any of this property ultimately was used 
on or near the battleground or that any of the 
products of any of the machinery ever were 
devoted to use against the common enemy. The 
government did not prove that any single arti- 
cle shipped or any single article or product of 


these machines actually was devoted to a war 
use. It might even have been surmised that 
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some of the aviation gasoline manufactured by 
these munitions plants was used in Korea after 
World War If ended. But, in any event, none 
of the articles, machinery, or coal used in the 
Soviet vessels was ‘‘military or naval property 
of the United States.’’ 

On Angust 26, 1957, following the trial on the 
severed export rate issue (to be discussed below) 
Judge McCollough filed findings of fact and conclu- 
sions of law on both issues (R. 51-63). In accordance 
with Judge Fee’s opinion, Judge McCollough found 
(R. 59-60) : 

There is very little indication in the record 
that any of the property [here involved] ulti- 
mately was used in or near the battleground or 
that any products of any of the machinery ever 
were devoted te use against the common enemy. 
Defendant did not prove that any single arti- 
cle shipped or any single article or product of 
these machines actually was devoted to a war 
use. 

2. Hcport Rate. It was stipulated by the parties 
that the sole question on this phase of the case was 
whether the Government had complied with the condi- 
tion in Item 270 (a) of Trans-Continental Freight 
Bureau Export Tariff No. 29-Series that ‘‘[rJates au- 
thorized apply only to export traffic when specific 
destination beyond Pacific Coast port of export is 
shown in bill of lading or shipping receipt issued at 
the time of shipment * * *’’ (R. 42, 46). Appellee 
conceded that all of the other conditions and restric- 
tions pertaining to the application of the export tariit 
had been met by the Government (R. 43). 
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Following their arrival at the Pacific Coast port 
of exportation, every one of the shipments had been 
transported by ocean carrier to areas in the Soviet 
Union west of the 170th Meridian, West Longtitude, 
and east of the 30th Meridian, Hast Longitude (R. 
44). In each instance, the bill of lading had listed 
the destination of the shipments as “U. 8S. S. R.” (R. 
47). 

The Government’s position owas that the 
“U. 8. 8S. R.’’ notation was a showing of ‘‘specific 
destination’’ within the meaning of Item 270 (a) 
(R. 48). In support of this position, it demonstrated 
(an part through the testimony of an expert witness) 
the following: The tariff on its face applied to rail 
shipments of these specific commodities moving to. 
the Pacific Coast ports here involved and destined for 
shipment therefrom by ocean common carrier to points 
west of the 170th Meridian, West Longitude, and east 
of the 30th Meridian, East Longitude (R. 41). Since 
all Soviet ports to which the shipments could have 
been exported are within this area, the notation 
“U.S. 8. R.”’ enabled appellee to determine that the 
rates and charges provided in the export tariff were 
applicable (R. 149-150). Therefore, the addition of 
a designation of the port or ports within the Soviet 
Union to which the shipments were destined would not 
have provided appellee with any further relevant in- 
formation (R. 150). 

Without disclosing his reasoning, Judge McCol- 
lough ruled, however, that the “notation ‘U. 8. 8. BR.’ 
* * * on each of [the] bills of lading was not a 
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showing of specific overseas destination,” and that 
there had been a failure of compliance with a con- 
dition in the export tariff (R. 62). On the basis of 
this ruling, he concluded that the Government had 
“failed to establish” that it was entitled to the export 
wave (R. 63). 

On August 26, 1957, judgment was entered in favor 
of appellee in the amount of $30,997 (which the par- 
ties had agreed appellee was entitled to on the basis 
of the Court’s determination on the two issues) (R. 
64). On September 17, 1957, an amended judgment 
was entered, providing for interest on the principal 
amount of the judgment “to the extent authorized by 
law” (R. 64). This appeal followed (R. 65-66). 


SPECIFICATION OF ERRORS RELIED UPON 


1. The District Court erred in holding that, in a 
suit to recover deductions made by the Comptroller 
General under the authority of Section 322 of the 
Transportation Act of 1940, 49 U.S. C. 66, the Gov- 
ernment has the burden of.disproving the correctness 
of the carrier’s charges which occasioned the deduc- 
tions. 

2. The District Court erred in holding that the 
Government’s entitlement to land-grant deductions 
was dependent upon whether the transported prop- 
erty, or the products thereof, “actually [were] devoted 
to a war use.” . 

3. The District Court erred in not holding that the 
Government’s entitlement to land-grant deductions 
was dependent upon whether, at the time of its rail 
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movement, the transported property was destined to 
serve military or naval needs. 

4, The District Court erred in not holding that the 
shipments here involved were “military or naval 
property of the United States moving for military 
or naval and not for civil use’’ within the meaning 
of Section 321 (a) of the Transportation Act of 1940, 
49 U.S. C. (1940 Ed.) 65 (a). 

5. The District Court erred in not holding that, 
in the circumstances of the case, the notation on the 
bills of lading that the shipments were destined for 
exportation to the ‘‘U. 8. S. R.’’ constituted com- 
pliance with the condition in the export tariff that 
the “specific destination beyond Pacific Coast port of 
export”? be shown. 

6. The District Court erred in holding that the 
United States had ‘‘failed to establish” that it was 
entitled to the export rate. 

7. The District Court erred in entering judgment 
for appellee. 

STATUTES INVOLVED 

1. During the period relevant to this litigation, 
Section 321 (a) of the Transportation Act of Sep- 
tember 18, 1940, 54 Stat. 954, 49 U.S. C. (1940 Ed.) 
65 (a), provided in relevant part that the full appli- 
cable commercial rates were to be paid for transpor- 
tation by any common carrier of property for the 
United States with the exception of “‘tnilitary or 
naval property of the United States moving for mili- 
tary or naval and not for civil use * * *.” ‘This 
exception was removed by the Act of December 12, 
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1945, 59 Stat. 605, effective October 1, 1946. The 
latter statute provides, however, that ‘‘any travel or 
transportation specifically contracted for prior to 
[the] effective date shall be paid for at the rate * * * 
in effect at the time of entering into such contract of 
carriage or shipment.” 

2. Section 322 of the Transportation Act of Sep- 
tember 18, 1940, 54 Stat. 955, 49 U. S. C. 66, provides. 
as follows: 

Payment for transportation of the United 
States mail and of persons or property for or 
on behalf of the United States by any common 
earrier subject to the Interstate Commerce 
Act, as amended, or the Civil Aeronautics Act 
of 1938, shall be made upon presentation of 
bills therefor, prior to audit or settlement by 
the General Accounting Office, but the right is 
reserved to the United States Government to 
deduct the amount of any overpayment to any 
such carrier from any amount subsequently 
found to be due such carrier. 


ARGUMENT 


Introduction and summary 


In the court below, appellee insisted that the bur- 
den was on the Government to prove that the deduc- 
tions made by the Comptroller General were justified ; 
7. e., to disprove the correctness of appellee’s charges 
(R. 16, 47-48). Placing total reliance on this theory, 
appellee introduced no evidence whatsoever on the 
question as to whether the shipments were ‘‘military 
or naval property of the United States moving fcr 

460771—58——3 


14 


military or naval and not for civil use’’ and thus 
entitled to land-grant deductions. 

Nor its part, the Government urged that the burden 
was on appellee to prove that its bills for the transpor- 
tation of the lend-lease property were correct, and 
that, therefore, the deductions were improper (R. 19, 
49). Unlike appellee, however, the Government 
nevertheless went forward with evidence on both the 
land-grant and export rate issues." With respect to 
the former, it showed that at the time of rail move- 
ment (and at all subsequent times) the property was 
intended for either (1) use by the Soviet armed forces 
in the conduct of World War II or (2) use in the 
production or transportation of electricity, petroleum, 
munitions and other implements of war for those 
armed forces and essential to their operations. With 
reference to the export rate issue, it was shown that 
the notation ‘‘U. 8. 8S. R.”’ on the bills of lading pro- 
vided appellee with all the information that the ‘‘spe- 
cific destination’’ condition in the export tariff was 
designed to afford the carrier and that, as a conse- 


7The Government recognized that, even though it did not 
have the burden of proof, it might be expected to come forth 
with all the factual information im its possession with regard 
to the nature of the shipments and the purpose for which they 
were moving. Because of this recognition, it placed before the 
court below both the relevant requisitions of the Soviet Govern- 
ment Purchasing Commission and the testimony of two wit- 
nesses who were particularly qualified on the matter of the use 
to be made of the property by that government. It, of course, 
cannot be said that, by thus going forward with its own proof 
despite the complete lack of any evidence on appellee’s part, 
the Government abandoned its consistent position that the ulti- 
mate burden of persuasion was on appellee. 


- 
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quence, the notation represented fill compliance with 
that condition. 

Accepting appellee’s argument that the burden of 
proof was on the Government, the court below held 
that it had not been met. On the land-grant issue, the 
court took the test to be whether ‘‘any of this property 
ultimately was used in or near the battleground or 
= * * any of the products of any of the machinery 
ever were devoted to tise against the common enemy”’ 
(R. 39). Applying this test, the court ruled in appel- 
lee’s favor on the ground that ‘“‘[t]he Government 
did not prove that any single article shipped or any 
single article or product of these machines actually 
was devoted to a war use’ (R. 39). And, on the 
export rate issue, the court—without discussing the 
Government's evidence or stating what it deemed to be 
the governing criteria—conecluded that the United 
States had ‘‘failed to establish”’ that it was entitled 
to the export rate (R. 63). 

1. In Point I below, we show that the recent deci- 
sion of the Supreme Court in United States v. New 
York, New Haven and Hartford R. Co., 355 U. S. 
253—taken alone—requires a reversal on both issues. 
In the New Haven case, the Supreme Court was called 
upon to decide the precise burden of proof question 
that underlies this case; indeed, that was the only 
question that was before the Court. Rejecting the. 
contention which appellee makes here, the Supreme 
Court expressly held that, in a suit to recover amounts 
deducted under Section 322 of the Transportation Act, 
the carrier must prove the correctness of the charges 
challenged by the Comptroller General on the post- 
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audit; in other words, must prove that the deductions 
made on the basis of that audit were not warranted. 

We do not think appellee will be heard to assert 
that it sustained the burden of proof which, by virtue 
of the New Haven decision, rested upon it. In any 
event, since appellee introduced no evidence—in the 
mistaken belief that the burden was on the Govern- 
ment—any such contention necessarily would fail. 

2. In Point II we show that, apart from the matter 
of the improper assessment of the burden of proof, 
the determination of the court below on the land-grant 
issue was erroneous. It is settled under decisions of 
the Supreme Court, this Court and other courts that 
the critical inquiry is not, as the court below thought, 
whether the shipped property, or the products thereof, 
actually reached a battleground or were otherwise 
directly employed against the enemy. Rather, the 
relevant criterion has always been whether, at the 
time that the rail shipment took place, the property 
was intended for a military or naval use. And, meas- 
uring the evidence adduced below by the Government 
against the standard adopted in those cases for ascer- 
taining what constitutes such a use, there can be no 
doubt that the transportation of the property here in- 
volved was subject to land-grant deductions. 

3. In Point III, we demonstrate that there is no 
greater justification for the holding below that the 
notation ‘“U. S. S. R.” on the bills of lading did not 
constitute a showing of a “specific destination” within 
the meaning of Item 270 (a) of the export tariff. 
Since the tariff nowhere defines “specific destination,” 
the meaning of that phrase necessarily must be deter- 
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mined by reference to the purposes which, according 
to the Interstate Commerce Commission, the condition 
was intended to serve. As the evidence reflects, the 
“U. 8. S. R.” notation wholly fulfilled those purposes. 
In the final analysis, appellee asks this Court to hold 
that the Government is to be denied the export rate on 
export traffic moving to areas specified in the relevant 
export tariff solely because the bill of lading was not 
encumbered with superfluous data. 


I. The holding below that the Government had the burden of 
disproving the correctness of appellee’s charges is contrary 
to United States v. New York, New Haven and Hartford R. 
Co., 355 U.S. 253 


1. The question as to where the burden of proof 
lies in Tucker Act suits to recover deductions made 
under Section 322 of the Transportation Act, supra, 
p. 13, has now been definitively resolved by the 
Supreme Court. United States v. New York, New 
Haven and Hartford R. Co., 355 U. 8. 253, decided 
December 16, 1957. The situation in the New Haven 
case was procedurally identical to that here. During 
1944, the rail carrier had transported shipments of 
naval property. Pursuant to Section 322, its bills 
for this transportation had been paid upon presenta- 
tion, prior to audit. Subsequently, as in this case, 
the Comptroller General had determined that the 
carrier had overcharged the Government and, when 
its demand for refund was not honored, had deducted 
the amount of the overcharge in the payment of a bill 
rendered by the carrier for 1950 transportation 
services. The carrier then brought suit under the 
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Tucker Act, ostensibly on the 1950 bill, to recover 
the deducted amount. The District Court and the 
Court of Appeals both held (as did the court below) 
that the burden was on the Government to prove 
that the deductions were correct (7. e., that the 1944 
bills had been improperly computed). On this hold- 
ing, both courts concluded that the carrier was entitled 
to judgment even though it had not offered any evi- 
dence on the controlling issue of fact.* 

In an 8 to 1 decision, delivered by Mr. Justice 
Brennan, the Supreme Court reversed. Stating that 
the single question before it was whether “the carrier 
has the burden of proving the correctness of the 1944 
bills, or the Government the burden of proving that 
it was overcharged,”’ the Court observed at the outset 
[355 U.S. at 255]: 


3efore enactment of § 322, the Government 
protected itself against transportation over- 
charges by not paying transportation bills until 
the responsible government officers, and, in 
doubtful cases, the General Accounting Office, 
first audited the bills and found that the charges 
were correct. When charges were questioned 
the carrier was required to justify them. If 
adininistrative settlement was not reached and 
the carrier sued the United States to recover 
the amount of the bill, no one questions that it 
was the carrier’s duty to sustain the burden of 
proving the correctness of the charges. South- 
ern Pacific Co. v. United States, 272 U.S. 445, 
448. 


§ Unlike this case, the Government also had not introduced 
any evidence. 
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Section 322, however, required the payment 
of such bills “upon presentation * * * prior to 
audit or settlement by the General Accounting 
Omice * * *” ‘The audit procedures remained 
substantially the same as those in effect prior 
to the statute but the former means of pro- 
tecting against overcharges—by not paying the 
bills until their correctness was proved—has, by 
force of the statute, been replaced by the method 
of collecting them from subsequent bills, under 
the right reserved by the section to the Govern- 
ment “to deduct the amount of any overpay- 
ment to any such carrier from any amount 
subsequently found to be due such earrier.’’ 
We recently said in United States v. Western 
HeaciicsdecC 0,302). 9.39, (4: 

-  Sihissrent |to dedier ove: payaiems 
from subsequent bills of the carrier] was 
thought to be a necessary measure te protect the 
Government, since carriers’ bills must be paid 
on presentation and before audit.” 


Again at page 75: 


“The fact that the Government paid the car- 
rier’s bills as rendered is without significance 
in light of § 322 of the Transportation Act, 
supra, requiring payment ‘upon presentation’ 
of such bills and postponing final settlement 
until audit.” 


Turning then to the legislative history of Section 322, 

the Court determined [355 U. 8. at 257] that it fully 

supported ‘“‘this interpretation of [the] sectton.’’ It 
meted that (35) iF. 5. at 260]: 

The conclusion is ineseapabie from this his- 

tory that the Congress was desirous of aiding 

the railroads to secure prompt payment of their 


The 
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charges, but it is also clear that the Congress, 
and the railroads, contemplated that the Gov- 
ernment’s protection against overcharges avail- 
able under the pre-audit practice should not be 
diminished. The burden of the carriers to es- 
tablish the correctness of their charges was to 
continue unabridged. The carriers were to be 
paid immediately upon submission of their bills 
but the carriers were in return promptly to re- 
fund overcharges when such charges were ad- 
ministratively determined. The carrier would 
then have “to recollect” the sum refunded by 
justifying its bills to the agency or by proving 
its claim in the courts. The footing upon which 
each of the parties stood when controversies 
over charges developed was not to be changed. 
The right of the United States to deduct over- 
payments from subsequent bills was the car- 
riers’ own proposal for securing the Govern- 
ment against the burden of having to prove the 
overpayment in proceedings for reimbursement. 
{ Emphasis supplied. | 

Court concluded [355 U.S. at 261-262]: 


* * * the Government's statutory right of set- 
off was designed to be the substantial equiva- 
lent of its previous right to withhold payment 
altogether until the carrier established the cor- 
rectness of its charges. Thus the issue of over- 
charges, after the enactment of § 322, arises in 
a different way, but the differing procedures by 
which the issue is presented should not control 
the placement of the burden of proof. In ef- 
fect the situation is that the railroad is suing 
to recover amounts which the Government ini- 
tially paid conditionally, and then recaptured, 
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under the § 322 procedure. We therefore hold 
that the burden of the carrier to establish the 
lawfulness of its charges is the same under 
§ 322 as it was under the superseded practice. 
[Emphasis supplied. ] 

Less than a month later, the Fifth Circuit held that 
the New Haven case required the reversal of a judg- 
ment in favor of a carrier which, like the one before 
this Court, had been based on a determination that 
the burden was on the Government to disprove the 
correctness of the carrier’s charges. Uaited States v. 
Missouri Pacific R. Co., 250 F. 2d 805, decided Janu- 
ary 14, 1958. And because, in its view, the carrier 
had not established that the bills in issue had been 
properly computed (and that the Comptroller Gen- 
eral’s deduction was in error), the Fifth Circuit re- 
manded with instructions to enter judgment for the 
Government.” 

2. It follows that the court below erred in placing 
the burden on the Government with respect to the 
correctness of appellee’s charges. As the New Haven 
case holds, appellee’s obligation was no different than 
it would have been had the pre-1940 practice of 
auditing transportation bills prior to payment re- 


°The factual issue in the J/issourd Pacific case was whether 
a shipment of Government property weighed 9290 pounds (as 
claimed by the Comptroller General) or 35,300 pounds (as 
claimed by the carrier). In support of its claim, the carrier 
had put into evidence a correction way bill reflecting the higher 
figure. The Government had relied exclusively on the bill of 
lading notation of the lower weight. The Court of Appeals 
apparently regarded neither document as more persuasive than 
the other. 
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mained in effect. Under that practice, as the Supreme 
Court pointed out, appellee would not have obtained 
payment of its bills computed on the basis of the 
commercial or domestic rates unless and until it 
proved a clear right to the application of those rates. 

That appellee, in common with the carrier in the 
Missouri Pacific case, supra, did not meet its burden 
is equally plain. On the land-grant issue, the only 
evidence as to the character of the shipments was 
introduced by the Government—which, despite appel- 
lee’s burden of persuasion, presented the court with 
all of the information at its disposal. As heretofore 
seen, that evidence reflected (1) that the Soviet Gov- 
ernment had requisitioned the property for use by 


its armed forces and by those industries engaged in 
the manufacture of materials essential to the com- 
batant operations of these armed forces; and (2) 
that the United States in honoring the requisitions, 
intended that the property be given that use. Appel- 
lee made no effort to rebut this showing and the 
record contains nothing to suggest that the property 
was destined to serve any other purpose. 

True enough, the District Court thought that the 
actual use made of the property by the Soviet Union, 
and not the use intended at the time of the rail ship- 
ment, was the onlv relevant consideration (and thus, 
in effect, held that the Government’s evidence was 
immaterial). While, for reasons to be developed be- 
low, we think this ruling to be erroneous, the fact 
remains that the record is equally devoid of anything 
which would support a finding that, following their 


23 


arrival at their ultimate destination, the shipments 
had been diverted to a “civil use’’ (as that term is 
used in Section 321 (a) of the Transportation Act) 
and thereby had lost their prior status as military 
property moving fora nilitary use. And no such find- 
ing was made. 

Appellee’s lack of proof extended to the export 
vate issue as well. Appellee sat back and made no 
effort to refute the Government’s evidentiary show- 
ing that the notation of destination on the bill of 
lading was sufficiently specific to afford appellee with 
all the information which the “specific destination’’ 
condition of the export tariff was designed to give it. 


II. The undisputed evidence clearly establishes that the ship- 
ments were entitled to land-grant rates 


We submit that the foregoing considerations, taken 
alone, require a reversal of the District Court’s de- 
termination on the land-grant issue. Even if, how- 
ever, the court below had been right in its view that 
the burden of proof was on the Government, appellee 
still would not have been entitled to recover. As we 
now show, the court’s construction of Section 321 (a) 
of the Transportation Act is at variance with both 
the terms of the Section and its uniform prior judi- 
cial interpretation. Measured against the latter inter- 
pretation, the Government’s evidence established that 
the shipments were entitled to land-grant deductions. 
A. The critical inquiry under Section 321 (a) of the Transportation Act is 


whether, at the time of rail movement, the shipments were military or 
naval property intended for a military or naval use 


As the Tenth Cireuit observed in Sorken-Galamba 
Corp. v. Union Pacific R. Co., 145 F. 2d 808, 812 
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(C. A. 10), it is a settled principle of transportation 
law that ‘‘the nature and character of each shipment 
at the time tendered determines its status for rate 
purposes [rather than] the use which may be subse- 
quently made of the material. * * * Tariff rates 
cannot be apphed retrospectively, neither can the char- 
acter of the material be made to depend upon an 
independent investigation concerning its use after it 
has passed from the consignee of the shipper.’’? [Em- 
phasis supplied. ] 

In Section 321 (a) Congress carried this precise 
thought over into the area of land-grant deductions. 
Notwithstanding the contrary view of the court below 
(R. 39), the Section does not speak in terms of “mili- 
tary or naval property ultimately * * * used on or 
near a battleground’’ or employed in the manufacture 
of materials actually ‘‘devoted to use against the com- 
mon enemy.’’ The critical phrase in the statute is 
instead “military or naval property moving for mili- 
tary and naval and not for crvil use.’’? [Emphasis 
supplied. | 

If, when delivered to the rail carrier, there is a 
bona fide intent that the shipment be put to military 
or naval use, it is clearly “moving for [such a] use.”’ 
This 1s so irrespective of whether developments subse- 
quent to the completion of the rail movement may in- 
terfere with the carrying out of that bona fide intent. 
By way of illustration, a rail shipment of munitions 
to a port of exportation for use in a foreign theater 
of operation might be destroyed by enemy action while 
in ocean transit, or for some similar reason might not 
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actually be employed in combat. We think it hardly 
could be seriously contended that, because of this con- 
sideration, the property while in rail transit, would 
be moving for a civil use. 

These considerations were given express recognition 
in Northern Pacific Ry. Co. v. United States, 101 F. 
Supp. 29 (D. Minn.). There, the Government shipped 
quartermaster and ordnance material to salvage and 
redistribution centers. Following arrival at these 
centers, the goods were inspected and a certain portion 
reconsigned for naval and military use. The remain- 
der was sold as army or navy surplus. 

The carrier contended that the items which were 
disposed of as surplus had to be regarded as shipped 
for civilian use, and therefore as being not entitled 
to land-grant rates. Rejecting this contention, the 
court pointed out initially that the purpose of these 
shipments was to permit the fulfillment of the military 
responsibility of determining whether the property 
would be given a military or war surplus use; that it 
was fair to assume that the dominant purpose of the 
shipments was to salvage as much of the property as 
possible for military use; and that, insofar as was 
known at the time of the rail movement, all of it mght 
have been allocated for such use. Thus, the court rea- 
soned, “[n]Jone of the goods lost their military status 
until they were separated from military use after the 
shipment had ended and then allocated for civilian 
use.” 

Holding that “[t]he character and status of the 
shipment of military stores by common carrier should 
be determined at the time of the shipment,” the court 
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referred to the above quoted language in the Sonken- 
Galamba case. It then stated [101 F. Supp. at 31]: 


The language [in Sonken-Galamba] was 
used with reference to the interpretation of an 
ordinary tariff rate and not to a situation under 
the land-grant statutes, but it 1s not mappro- 
priate herein. In other words, there should be 
a definiteness and finality in the character of 
these goods at the time that they were trans- 
ported, so far as the applicable rate is con- 
cerned, and that should not be dependent upon 
some future contingency. [The carrier’s] 
theory of tracing the items in these shipments 
which were finally discarded and sold for 
civilian use and determining the commercial 
rate thereon illustrates and emphasizes the 
necessity of applying the rule above enunciated. 


* * : * *% % 


The “use” contemplated at the time and dur- 
ing shipment of these goods was not a civilian 
use. That was not the dominant purpose of 
the transportation. The primary purpose of 
the transportation [was the] examimation of 
these goods by military and naval officials so 
that they might determine whether a part or all 
should be rehabilitated and reconsigned for 
military purposes. Such an object persuasively 
establishes that the shipments were made for 
military use as that term is used in the statutes. 
It is not necessary that all of the goods were in 
fact put to military use. 


All of the other reported decisions are fully consist- 
ent with this analysis. In Northern Pacific Ry. Co. v. 
United States, 330 U. 8S. 248, 255, for example, the 
Supreme Court spoke in terms of the shipments hav- 
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ing been “destined to serve military or naval needs’’. 
{Emphasis supphed.] And in Uwmted States v. 
Powell, 330 U.S. 238, 247, decided the same day, the 
Court stated: 


It is sufficient here to say that the fertilizer 
was being transported for a “civil” use within 
the meaning of § 321 (a), since it was destined 
for use by civilian agencies in agricultural 
projects and not for use by the armed serv- 
ices to satisfy any of their needs or wants or 
by any civilian agency which acted as their 
adjunct or otherwise service them in any of 
their activities. [Emphasis supphed.] 

In Southern Pacific Co. v. Defense Supplies Corp., 
64 F. Supp. 605 (N. D. Cal.), affirmed by this Court, 
sub nom., Southern Pacific Co. v. Reconstruction F1- 
nance Corporation, 161 IF. 2d 56, the court observed 
(64 Supp. at 607) : 


The words ‘‘military”’ and ‘‘naval’’ as used 
in the Act are descriptive adjectives. In con- 
text they may refer to property of the War 
or Navy Departments but they also properly 
and logically are descriptive, irrespective of 
ownership, or the nature of the property 
itself, with respect not merely to its tangible 
form and characteristics but as well * * * to 
the nature of its contemplated use.  [Empha- 
sis supplied. | 


And in Southern Pacific Co. v. United States, 67 F. 
Supp. 966, 968, involving Lend-Lease shipments to 
China, the Court of Claims determined : 

That the shipments were not for “civil” use 


is quite certain and the plaintiff does not 
maintain that they were for “civil” use. The 
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argument goes that they were for disposition 
to a foreign government, as distinguished 
from use. We are not impressed with this 
argument. The United States was deeply con- 
cerned as to their use, and it is manifest that 
‘ the reason they were for delivery to the Re- 
public of China was that they were to be used 
by the Chinese Army, that is, intended for mil- 
itary and not for civil use. 
See also Pennsylvania R. Co. v. United States, 125 
F. Supp. 233, 237 (C. Cls.) (“lend-lease requisitions 
show[ed] the intended use of the [property] to be for 
military purposes”). 

In no case that we have discovered was it intimated, 
let alone held, that the criterion is anything other 
than the contemplated use of the property. Indeed, 
as will be seen below, in Southern Pacific Co. v. Re- 
construction. Finance Corporation, supra, this Court 
determined that motor benzol, procured for stock piling 
purposes and intended for ultimate use in the pro- 
duction of aviation gasoline and synthetic rubber 
for the armed forces, was military property moving 
for military use even though a significant portion was 
actually employed in the manufacture of products 
used by civilians. 


B. The shipments were military or naval property and were intended for 
a military or naval use 


The question before the court below was thus 
whether, at the time of the rail movement, the ship- 
ments were “military or naval property of the United 
States” intended for a “military or naval and not for 
civil use.”’ We submit that the record leaves no doubt 
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that the answer is in the affirmative. Accordingly, 
despite the error of the court below both in formu- 
lating the issue before it and in assessing the burden 
of proof, the Government is entitled to judgment 
without the conduct of further proceedings. Cf. 
Umied States v. Missourm Pacifie RK. Co., swpra, 
eo. 

1. In Northern Pacific Ry. Co. v. United States, 
330 U.S. 248, the Supreme Court was called upon to 
determine whether the following shipments came 
within the exception to Section 321 (a): (1) copper 
cable for use in the installation of equipment for 
mine defense on a cargo vessel which was convertible 
into a military or naval auxiliary; (2) lumber to be 
employed in the construction of a government-owned 
munitions plant being built by civilian contractors 
under the supervision of the Army; (3) lumber des- 
tined for eventual use (following drying and milling) 
by a civilian contractor in the manufacture of float- 
ing bridges to be used by marines In training and 
combat; (4) bowling alley equipment to be installed 
at a naval air base in Alaska, for recreational use 
first by the civilian construction crew at the base and 
then by navy personnel; and (5) liquid paving asphalt 
to be used by a civilian contractor in constructing 
runways in Alaska for a Civil Aeronautics Authority 
program which had been approved as necessary for 
national defense. 

Deciding that every one of these shipments was 
entitled to the land-grant rate, the Court first cast 
aside [8380 U. S. at 252-254] the carrier’s suggestion 
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(1) that shipments to civil agencies cannot be “mili- 
tary or naval property’’”® and (2) that the Section 
321 (a) exception is confined to property for ultimate 
use directly by the armed forces. It then turned 
[330 U. 8. at 254] to the contention that “none of 
the articles shipped * * * was military or naval, since 
they were not furnished to the armed forces for their 
use [but] were supplied * * * for manufacture and 
construction which are civilian pursuits.’? In the 
course of determining that this contention was equally 
lacking in merit, the Court gave this controlling defi- 
nition to the statutory terms (330 U. S. 254-255) : 


In genera] the use to which the property is 
to be put is the controlling test of its military 
or naval character. Pencils as well as rifles 
may be military property. Indeed, the nature 
of modern war, its multifarious aspects, the 
requirements of the men and women who con- 
stitute the armed forces and their adjuncts, 
give military or naval property such a broad 
sweep as to include almost any type of prop- 
erty. More than articles actually used by mili- 
tary or naval personnel in combat are ineluded. 
Military or naval use includes all property con- 
sumed by the armed forces or by their adjuncts, 
all property which they use to further their 
projects, all property which serves their many 


zo“"We see no merit in that suggestion, Section 321 (a) makes 
no reference to specific agencies of departments of government. 
The fact that the War or Navy Department. does the procure- 
ment might, of course, carry special weight or be decisive in 
close cases. But it is well known that procurement of military 
supplies or war material is often handled by agencies other 
thin the War and Navy Departments.” [330 Uf. S. at 253.] 
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needs or wants in training or preparation for 
war, in combat, in maintaining them at home 
or abroad, in their occupation after victory ts 
won. It is the relation of the shipment to the 
military or naval effort that is controlling under 
$821 (a). The property in question may have 
to be reconditioned, repaired, processed or 
treated in some other way before it serves their 
needs. But that does not detract from its 
status as military or naval property. Southern 
Pacific Co. v. Defense Supplies Corp., 64 F. 
Supp. 605. Within the meaning of $321 (a) 
an intermediate manufacturing phase cannot 
be said to have an essential ‘‘civil’’ aspect, when 
the products or articles involved are destined 
to serve military or naval needs. It is the 
dominant purpose for which the manufacturing 
or processing activity is carried on that is con- 
trolling.” [Emphasis supplied. | 


fre Court went on [330 U.S. at 257]: 


[The carrier] also contends that $ 321 (a) is 
a remedial enactment which should be liberally 
construed so as to permit no exception which is 
mot required. Cf. Predmont ad N. Ry. Coa. v. 
Interstate Commerce Commission, 286 U. S. 
299, 311-312. But it is a familiar rule that 
where there is any doubt as to the meaning of 
a statute which “operates as a grant of public 
property to an individual, or the relinquish- 
ment of a public interest,” the doubt should be 
resolved in favor of the Government and 
against the private claimant. Slidell v. Grand- 


™ Appiving this test to the shipments before it. the Court 
concluded [330 U.S. at 255]: 
“[T]here can be no doubt that the five types of property 
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jean, 111 U.S. 412, 437. See Southern Ry. Co. 

v. United States, 322 U.S. 72, 76. That rule 

has been applied in construing the reduced rate 

conditions of the land-grant legislation. South- 

ern Pacific Co. v. United States, 307 U. 8. 398, 

401; Southern Ry. Co. v. United States, supra. 

That principle is applicable here where the 

Congress, by writing into § 321 (a) an excep- 

tion, retained for the United States an economic 
privilege of great value. . 

In Southern Pacific Co. v. Reconstruction Finance 

Corporation, supra, the shipments of motor benzol 

had been transported by the carrier for the account of 


involved in the present litigation were “military or naval” 
property of the United States “moving for military or naval 
and not for civil use” within the meaning of § 321 (a). The 
lumber for the pontoons, the asphalt for the airfield, the lumber 
for the ammunition plant were used in Army or Navy projects 
directly related to combat preparation or to actual combat. 
Copper cable for the cargo vessel, though farther removed from 
that category, was well within the definition of “military or 
naval” property. It, too was a defensive weapon. Beyond 
that it was purchased by the Navy Department and consigned 
to one of its officers. It was supplied pursuant to Navy speci- 
fications; and the ship on which it was installed was being pre- 
pared for possible ultimate use by the Navy. The bowling 
alleys were also well within the statutory classification. The 
needs of the armed forces plainly include recreational facili- 
ties. The morale and physical condition of combat forces are 
as important to the successful prosecution of a war as their 
equipment. The fact that the bowling alleys were planned for 
initial use of civilian workers makes no difference. Jt zs the 
nature of the work being done, not the status of the person 
handling the materials, that is decisive. Supplies to maintain 
ewilians repairing Army or Navy planes is a case in point. 
The dominant purpose of the project in this case was the same 
whether civilians or military or Navy personnel did the actual 
work.” {Emphasis supplied. } 
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the Defense Supplies Corporation, which had pur- 
chased the commodity pursuant to a War Production 
Board recommendation that 50 million gallons be 
stockpiled for later allocation *‘for defense purposes.”’ 
Each bill of lading was marked “For Military Use”. 
13.4 percent of the benzol was eventually used in the 
manufacture of rubber products sold for civilian uses 
pursuant to allocations made by the War Production 
Board. The remainder was employed in the manufac- 
ture of rubber products and 100 octane aviation gaso- 
line sold to the Army and Navy. 

In urging in this Court that the transportation of 
the benzol was not subject to the land-grant rate, the — 
carrier stressed that the commodity was only a ma- 
terial from which, when used in conjunction with 
other materials, a finished war product was made. 
Additionally, it argued that the finished product be- 
came “military or naval property”? only when subse- 
quently acquired by the Axmy or Navy. 

On the authority of Northern Pacific, this Court 
ruled that the land-grant rate applied. It pointed to 
the Supreme Court’s determination that the asphalt 
shipment was “military or naval property” despite the 
fact that it was consigned to a civilian agency. Ref- 
erence was also made to the observation in Northern 
Pacfic that “[wlithin the meaning of § 321 (a) an 
intermediate manufacturing phase cannot be said to 
have an essential ‘civil’ aspect when the products or 
articles involved are destined to serve military or 
naval needs’’ and that “[i]t is the dominant purpose 
for which the manufacturing or processing activity 
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is carried on that is controlling.’’ Finally, this Court 
took note of the Supreme Court’s admonition that 
Section 321 (a) is to be construed against the carrier. 

Northern Pacific was also relied upon by the Court 
of Claims in Chicago and Northwestern Ry. Co. Vv. 
United States, 74 ¥. Supp. 948. That case involved 
coal, sulphur and lime which had been shipped to 
ordnance plants. The coal had been intended to be 
used in the production of heat, steam and hot water; 
the sulphur in the manufacture of smokeless powder; 
and the lime in treating and softening water neces- 
sary to the operations of a facility engaged m manu- 
facturing small arms. Concluding [74 EF. Supp. at 
944] that “these shipments clearly fall within the pur- 
view of the decision and the test laid down in [North- 
ern Pacific],’’ the Court of Claims observed that it 
could “see no substantial distinction between materials 
shipped for the construction of a plant for military 
or naval use and materials for the operation of such 
a plant.” 

In Southern Pacific Co. v. United States, 67 F. 
Supp. 966, the same court determined that it was of 
no moment that the property (motor vehicles and 
parts) was intended for lend-lease use by an ally, 
rather than for use by the United States.” Further, 
the court held that the designation ‘‘ Army use”’ on the 


2 This determination is supported by United States vy. Powell, 
330 U. S. 238, involving lend-lease shipments of fertilizer to 
Great Britain. While the Supreme Court held that land-grant 
rates did not apply, that holding did not rest upon the fact 
that the fertilizer was to be used by an ally. See 330 U. S. 
at 243. 
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requisition furnished by the ally sufficiently estab- 
lished that the property was for military and not for 
civil use [67 &. Supp. at 968]: 

The requisitions, certified copies of which are 
in evidence, are on a form designated ‘‘ Form 
1.”" This form has a space calling upon the 
applicant to state whether the articles desired 
are for Army, Navy, Air, or Commercial use. 
The applicant designated them as for ‘‘Army 
use,’ and the requisitions were honored as sub- 
mitted. 

The inevitable conclusion must be that the 
articles in transit were for military not for civil 
use. 

See also, Pennsylvania R. Co. v. United States, 125 ¥F. 
mupp. 233 (C. Cls.). 

2. Like in the Southern Pacific case in the Court of 
Claims, virtually all the requisition forms relating to 
the property involved in this case expressly stated 
that the items were to be used by the Soviet armed 
forces or in a war industry. <A substantial number of 
them elaborated upon the nature of that use. 

We submit that these notations constituted at least 
prima facie evidence of an intended military use of 
the property and that, having offered no evidence to 
the contrary, appellee cannot be heard now to assert 
that the shipments were moving for some other use. 
Southern Pacific Co. v. Umted States, supra, 67 F. 
Supp. at 968. But were appellee right in its assertion 
(R. 16) that the notations of use were merely ‘‘compe- 
tent evidence,’’ its position would not be improved. 
The uncontradicted testimony of the Government’s 
witnesses wholly substantiated the accuracy of the no- 
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tations. Further, that testimony dispels all possible 
doubt that the property ‘‘was destined to serve mili- 
tary or naval needs’’ within the meaning of the 
Supreme Court’s Northern Pacific decision and was 
not, as appellee insisted below (R. 16), intended 
merely to strengthen and rehabilitate the over-all 
economy of the Soviet Union.” 

On the basis of (1) his extensive knowledge of the 
Soviet petroleum industry and its needs and (2) an 
examination of the specifications which were intro- 
duced into evidence, King testified that the refinery 
equipment was particularly adapted for, and was in- 
tended for use in, the production of that type of high 
octane aviation gasoline and aviation lubricating oil 
which the Soviet Union was utilizing in military air- 
eraft alone (R. 123-126, 181). King further testified 
that the diesel fuel by-product of the refining process 
was especially suited for use by the Soviet land army, 
which had become “somewhat Dieselized” (R. 124). 
On the same subject Faymonville, whose knowledge 
of the needs of the Soviet armed forces was probably 
as extensive as that of any other American official, 
testified both to the high priority that was given 


13 Appellee so argued in an endeavor to bring this case within 
United States v. Powell, 330 U.S. 238. In Powell, the Supreme 
Court held that the property was being transported for a 
“civil”? use because, unlike the shipments in WVorthern Pacifi, 
it was destined for use by civilian agencies in agricultural 
projects and not for use by the armed forces or by any civilian 
agency which serviced them in any of their activities. See p. 
27, supra. As the discussion in the text of this brief shows, 
the property here involved was to be used either by the armed 
forces directly or by industries servicing their needs. 
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by the Soviet government to the refining of aviation 
gasoline and to the dire shortage of those petroleum 
products required in the prosecution of the war (R. 
88, 101). He also discussed the bearing that aviation 
gasoline production had upon the Allied plan of un- 
dertaking to base American aircraft on Russian terri- 
tory for attacks upon the common enemy (R. 88). 

Thus, in the words of the Supreme Court, the re- 
fineries had an unmistakable “relation * * * to the 
military effort” of the Soviet Union. It was property 
which was to be used to “further [the] projects” of 
the Soviet “armed forces [and] adjuncts” and which 
was destined to serve “their many needs or wants in 
trainine or preparation for war, in combat, * * *.” In 
no essential respect can the use for which the refin- 
erles were transported be distinguished from the in- 
tended use of any of the articles involved in the 
Northern Pacific case. If anything, equipment which 
is shipped for, and necessary in, the production of 
fuel for military aircraft has a much more ‘‘dominant 
{military ] purpose’’ than, to cite one example, bowling 
alleys for recreational use. And, the parallel between 
the refineries and the motor benzol involved in South- 
ern Pacific Co. v. Reconstruction Finance Corpora- 
tion, supra, is even more striking. The motor benzol, 
after all, had been shipped for precisely the same ulti- 
mate use—the production of aviation gasoline. 

Caustic soda also was used extensively in petroleum 
refining, as well as in the reclamation of used rubber 
(R. 127). In the circumstances, it too can be readily 
analogized to the motor benzol (which played a part 
in rubber production in addition to petroleum refin- 
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ing). It can also be compared to the sulphur and 
lime shipped in the Chicago & N.-W. Ry. Co. case, 
supra, for use in the manufacture of gun powder and 
small arms. 

That the bunker coal was moving for an intended 
military use is seen from the fact that all Soviet sea- 
borne commerce was employed in the direct support of 
the movement of armies (R. 102). It 1s noteworthy 
in this connection that, in Northern Pacific, the Su- 
preme Court gave this answer to the carrier’s as- 
sertion that the land-grant rate is confined to only 
property for ultimate direct use by the armed forces 
[330 U.S. at 253-254]: 


Under that view materials shipped for the 
construction of vessels for the Maritime Com- 
mission and used to service troops at home or 
abroad would not be ‘‘military or naval’’ prop- 
erty. We lhkewise reject that argument. Ci- 
vilian agencies may service the armed forces 
or act as adjuncts to them. ‘The Maritime 
Commission is a good example. An army and 
navy on foreign shores or im foreign waters 
cannot live and fight without a supply fleet im 
their support. The agency, whether civil or 
military, which performs that function ts serv- 
ang the armed forces. The property which it 
employs in that service ts military or naval 
property, serving a military or naval function. 
[Emphasis supplied. | 

Cf. National Carloading Corp. v. United States, 221 F. 
2d 81 (C. A. D. C.). 

The hydroelectric power plants, the mobile power 
stations, and the steel mill equipment similarly were 
requisitioned in the furtherance of projects being 
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earried out to satisfy immediate military require- 
ments. The hydroelectric facilities were to provide | 
electricity for the operation of munitions plants 
(R. 86). The mobile stations were to supply power 
to facilities maintained by the advancing Soviet army 
(R. 86-88). The steel mill equipment was to pro- 
duce munitions, tanks and other items which had a 
dominant, if not sole, military purpose (R. 96-97, 
102-103). 


III. The Government complied with the condition in the ex- 
port tariff that specific destination beyond Pacific Coast port 
of export be shown 


The remaining question in the case is whether, as 
to the shipments made under the twenty-two bills 
of lading listed in Exhibit 82, the Government was 
entitled to the rates published in T'rans-Continental 
Freight Bureau West-Bound Export Tariff No. 29- 
Series. This tariff, which was in effect at all relevant 
times, established export commodity rates from desig- 
nated points within the United States to Pacific Coast 
ports on traffic destined for shipment by ocean com- 
mon carrier to points west of the 170th Meridian, 
West Longitude, and east of the 30th Meridian, Hast 
Longitude (R. 41). 

The applicability of these rates was subject to com- 
pliance with numerous conditions and restrictions 
set forth in Items 2385 and 270 (a) of the tariff 
(R. 41-42). The shipments could not leave the pos- 
session of the rail carrier until delivery to the ocean 
common carrier at the Pacific Coast port. They could 
not be diverted to another destination while in pos- 
session of the rail carrier. They could not be held at 
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the port of export or en route thereto on request of 
the shipper, owner or other interested party. The 
specific destination beyond the Pacific Coast port of 
export had to be shown in the bills of lading or the 
shipping receipts issued at the time of shipment. 

It was stipulated by appellee that all of the ship- 
ments on the twenty-two bills of lading were in fact 
exported by ocean carrier to the Soviet Union and 
to a point or points therein west of the 170th Merid- 
ian, West Longitude, and east of the 30th Meridian, 
East Longitude (R. 44). It was further stipulated 
that there had been comphance with the first three 
of the aforementioned conditions and restrictions (R. 
43). 

The sole justification advanced by appellee for 
charging the higher domestic rate was that there 
had been a failure of comphance with the remaining 
condition, that the specific destination beyond the 
Pacific Coast port of export be shown (R. 43). In 
this connection, it took the position that the 
“U.S. 8S. R.”’ notation which had been made on each 
bill of lading did not constitute a showing of “specific 
destination”’ for the purposes of Item 270 (a); that 
the Government lost the benefit of the export rate 
beeause the bill of lading did not show the port in the 
U.S. 8S. R. to which the shipments were in fact trans- 
ported by ocean carrier (R. 47). 

We submit that, in the context of this ease,. this 
construction of the “specific destination’’ condition 
is indefensible and that, since the traffic moved to 
points within the designated area and all conditions 
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were met, the Government was entitled to the export 
Pave, 

1. The term “specific destination’’ as used in [tem 
270 (a) is not defined anywhere in the tariff. Its 
meaning therefore must be ascertained by an inquiry 
into the purpose which the condition was intended 
to serve. Each condition precedent to the applica- 
tion of the export tariff necessarily was inserted in 
the tariff for a good and substantial reason—and not 
merely to harass shippers or to place technical pit- 
falls in the path of their entitlement to the export 
rate on export traffie which was bound for, and ac- 
tually went to, the area specified therein. Unless 
construed in terms of that reason, the condition would 
clearly violate Section 1 (6) of the Interstate Com- 
merce Act, 49 U. S. C. 1 (6). That Section imposes 
a mandatory duty on rail carriers “to establish, ob- 
serve and enforce just and reasonable classifications 
of property for transportation, with reference to 
which rates, tariffs, regulations, or practices are or 
may be made or prescribed * * *.” It further pro- 
vides that “every unjust and unreasonable classifica- 
tion, regulation, and practice is prohibited and de- 
clared to be unlawful.’ * 

There is another basis for reading undefined tariff 
conditions in light of their purpose. Since a tariff 
is a representation by the carrier that it will “fur- 
nish certain services under certain conditions for a 


“Tf one of two or more alternative interpretations of a 
tariff will result in a violation of the Interstate Commerce 
Act, it must be avoided. Great Northern Ry. Co. v. Delmar 
Co., 283 U.S. 686, 691. 
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certain price,’ its terms must be given “that mean- 
ing which the words used might reasonably carry to 
the shippers to whom they are addressed.’? Union 
Wire Rope Corp. v. Atchison, T. & S. F. Ry. Co., 66 
F. 2d 965, 966-967 (C. A. 8), certiorar) denied, 290 
U. S. 686. Consequently, ‘‘the definition [of a term 
in a tariff schedule] in any particular mstanee must 
depend upon the environment of the particular 
use * * *,”? Jd. at 970. Otherwise stated, “[t]ariffs 
must be fairly and reasonably construed in the light 
of their general design and purpose, to best effect their 
object.”’ Boone v. United States, 109 F. 2d 560, 562 
(C. A. 6). Cf. Carpenter v. Texas d&: New Orleans R. 
Co., 89 F. 2d 274, 277 (C. A. 5) ; Chesapeake & Ohio Ry. 
Co. v. United States, 1 F. Supp. 350 (E. D. Va.).” 
2. As the District of Columbia Circuit observed in 
United States v. Interstate Commerce Commission, 198 
F. 2d 958, 967, the conditions and restrictions in the 
export tariff are policing measures “designed to pre- 
vent shippers of domestic freight from obtaining the 
lower export rate by misrepresentation and chican- 
ery.”’ In the War Materials Reparation Cases, 294 
I. C. C. 5, 48-44, the Interstate Commerce Commis- 


A corollary principle, equally well settled, requives that 
all reasonable doubt as to the meaning of a tariff provision 
be resolved in favor of the shipper. United States v. Gulf 
—efining Co., 268 U. 8. 542; Southern Pacific Co. v. Lothrop, 
15 F. 2d 486 (C. A. 9); Union Wire Rope Corporation v. 
Atchison T. & S. F. Ry. Co., supra; International Milling Co. v. 
Lowden, 91 F. 2d 270 (C. A. 8); United States v. Strickland 
Transportation Co., 200 F. 2d 234 (C. A. 5); Willingham v. 
Seligman, 179 F. 2d 257 (C. A. 5); American Ry. Express Co. 
v. Price Bros., h4 F. 2d 67 (C. A. 5): Raymond City Coal 
Transportation Corp. v. New York Central Ry. Co., 103 F. 2d 56 


(C. A. 6). 
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sion expanded upon the purposes to be served by these 
conditions and restrictions, with particular reference 
to that condition in Item 270 (a) which is in issue 
here: 

* * * The principal reason for requiring in 
item 270 that the oversea destination be shown 
by the shipper was that * * * the railroad re- 
quired knowledge of the destination to identify 
the trans-continental traffic as in fact tendered 
for movement to such destination. The re- 
quirement that the destination be shown in bill- 
ing at the time of shipment also helped to 
prevent the application of export rates to ship- 
ments that would move freely on the higher 
domestic rates. There was no occasion to apply 
the lower export rates on a shipment forwarded 
to a Pacific port without knowing its ultimate 
disposition and only in anticipation of a sale, 
after arrival at the port, at some indefinite point 
inthe Pacific area, * * * 

oe * % ay % 

* * * The conditions of the item [270] were 
also considered essential to minimize or prevent 
delay and congestion, to keep track of the 
through movement, to enable the assessment of 
the correct export rate, which varied according 
to particular areas of destination in the Pacific, 
to facilitate compliance with United States eus- 
toms and other Government regulations, includ- 
ing those of foreign countries, and to expedite 
handling through the port. [Emphasis sup- 
plied. | 

The “U. 8. S. R.” notation clearly fulfilled all of 
these purposes. Jn the first place, since it informed 
the carrier that the shipments were moving to a des- 
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tination within the Soviet Union, it “‘prevented the 
application of export rates to shipments that would 
move freely on the higher domestic rates’’ to the ex- 
tent that it would have if “Vladivostok” or some 
other port had been added. 

More importantly, the undisputed evidence below 
shows that the notation enabled the carrier to assess 
the correct export rate. Although, as the Commission 
noted, the rate ‘‘varied according to particular areas 
of destination in the Pacific,” the undisputable fact 
is that all Soviet ports to which the shipments could 
have been exported are west of the 170th Meridian, 
West Longitude, and east of the 30th Meridian, East 
Longitude. Consequently, as testified to by the Gov- 
ernment’s witness (R. 149-150), all traffic moving for 
exportation to the Soviet Union from the Pacific 
Coast was entitled to the rates published in Export 
Tariff No. 29-Series. That tariff, of course, pre- 
scribed the same rate on a given commodity irrespec- 
tive of where in the area west of the 170th Meridian, 
West Longitude, and east of the 30th Meridian, East 
Longitude, the shipment may have been destined. 

Similarly, the “U. S. 8. R.” notation was plainly 
sufficient to serve the other purposes alluded to by 
the Commission, such as the expeditious handling of 
the shipment through the port of export and the 
facilitation of compliance with governmental regu- 
lations. In this regard as well, appellee has not 
pointed to a single way in which its knowledge of the 
Soviet port would have been of assistance to it. 


45 


In short, as appellee tacitly concedes, the ‘‘U. 8. 
S. R.” notation provided all of the information which 
was contemplated by the specific destination condi- 
tion in Item 270 (a) and which was required by ap- 
pellee both for the computation of the appropriate 
charges and for all other relevant purposes. To have 
added the port in the Soviet Union to which the ship- 
ments were destined would have been simply to en- 
cumber the bill of lading with data which, from 
appellee’s standpoint, was totally irrelevant. 

This all assumes, of course, that the inclusion of 
the surplusage would have been consistent with exist- 
ing security regulations. While we do not stress the 
point, the listing on the face of a semi-public docu- 
ment (such as a bill of lading) of the port of desti- 
nation of a cargo of war material might well have 
placed the safe arrival of the cargo in jeopardy. 
Granting that this consideration would not have ex- 
cused a failure to supply meaningful information to 
the carrier, it assuredly has a bearing upon the 
construction which, in the circumstances, revealed by 
the record, is to be given to Item 270 (a). 

3. The court below did not indicate the reasons 
which led it to the conclusion that, notwithstanding 
the foregoing, the notation “U. 8. 8. R.”’ was not a 
showing of specific destination for the purposes of 


1®We do not suggest, for example, that the Government 
would have complied with the condition had the bill of lading 
not indicated that the shipments were destined for the Soviet 
Union. As heretofore seen, appellee needed that information 
in order to determine whether the rates specified in the export 
tariff were applicable. 
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Item 270 (a). It may be, however, that it was in- 
fluenced by Union Pacific R. Co. v. United States, 
132 F. Supp. 230 (C. Cls.). Appellee placed almost 
entire reliance on that case in urging that the Govern- 
ment was to be denied the export rate because the 
bill of lading did not reflect the port in the Soviet 
Union to which the shipments were destined (R. 137). 

Union Pacific involved, inter alia, a group of ship- 
ments to Pacific Coast ports for exportation to the 
Soviet Union. A Section 22 Quotation offered by 
the railroads and accepted by the Government pro- 
vided that, if there was non-comphance with any of 
the conditions of the export tariff, the Government 
would nevertheless receive the export rate but would 
not be given land-grant deductions.“ If, however, 
there was compliance with the conditions, the Section 
22 Quotation would become inoperative and the Gov- 
ernment would be entitled to land-grant deductions in 
addition to the export rate. 

In the Court of Claims, the carrier contended that 
the provisions of the Section 22 Quotation applied 
because there had been non-compliance with a number 
of the conditions of the export tariff. Respecting the 
condition here involved, the carrier made the same 
argument that appellee makes, 7. e., that the notation 
“U.S. 8. R.” was not a showing of specific destination. 

In lengthy findings of fact, the Court of Claims 
accepted the carrier’s position as to all of the alleged 


17 Section 22 of the Interstate Commerce Act, 49 U.S. C. 22, 
authorizes rail carriers to transport Government property at 
reduced rates. 
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instances of non-complance with tamff conditions. 
Insofar as can be ascertained from those findings, 
however, the court gave little consideration to the 
“specific destination” matter. Of course, it had not 
been called upon to give any consideration to it (since 
the determination on the other conditions rendered aca- 
demic the question of the sufficiency of the **U.8.S. R.”’ 
notation). 

Tn any event, this much is clear: the court made no 
endeavor to justify its finding (132 F. Supp. 248) that 
the “U.S. S. R.’’ notation “did not show the specific 
overseas destination’’.” Assuming that the court was 
aware that the carrier did not need to know the port 
of destination within the Soviet Union, it did not offer 
an explanation as to why-that port nevertheless had 
to be shown on the shipping documents. 

In theses circumstances, we fail to see how appellee 
can seriously suggest that Union Pacific be taken as 
controlling. Surely, in view of the complete absence 
of any discussion of the question either in its findings 
or in its opinion, the Court of Claims’ bare conclu- 
sion is of scant precedential value. And, for the rea- 
sons which have already been developed, we think it 
clear that that conclusion is wrong—at least as applied 
to this case. We stress again that no principle of 
tariff law of which we are aware permits, let alone 
dictates, the use of Item 270 (a) to deny the benefit 
of the export rates on these shipments solely because 


'8Tn its opinion, the court stated merely that [182 F. Supp. 
at 232]: “As set out in our findings, the defendant did not com- 
ply with a number of conditions in connection with Items 235, 
270, 285 and 290 of [the tariff].” 
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the Government did not furnish the carrier with in- 
formation of a wholly superfluous nature. Put an- 
other way, the ‘‘U. S. S. R.” notation having been 
specific enough to apprise appellee of all that it needed 
to know, it must be taken to have constituted a show- 
ing of ‘‘specific destination.” Any other construction 
of Item 270 (a) would render the condition patently 
unjust and unreasonable, and thus unlawful. See 
p. 41, supra.” 
CONCLUSION 


For the reasons stated, it is respectfully submitted 
that the judgment below should be reversed. 


GEORGE CocHRAN Dovus, 
Assistant Attorney General, 


C, Ii. Luckey, 
United States Attorney, 


ALAN 8. ROSENTHAL, 
Attorney, Department of Justice. 
APRIL 1958. 


79 (1) Appellee also relied below (R. 45-47, 138-140) on (1) a 
proposed change in the language of Item 270 (a) which would 
have added “or country” after “specific destination”; and (2) a 
1944 change whicii deleted the word “specific”. Insofar as the 
former is concerned, since the change was cancelled before it 
became effective, it is difficult to understand how it could serve 
as an aid in construing Item 270 (a) as actually written. 
Further, it would appear to have been intended to clarify the 
Item, rather than to alter its import. 

The deletion of the word “specific” took place after the move- 
ment of the shipments in this case. In any event, we do not 
think that this change lends support to appellee’s contention 
that “specific destination” always meant “port.” 


APP N DIS 


Statement as to exhibits pursuant to subdivision 2 
(f) of Rule 18 of this Court: 


Offered and 
Eahibit No. Identified received 
1-29 21-26 110 
(inclusive) 
30 26 Cc 
31-33 49 139 
(inclusive) 
34-36 49 140 
(inclusive) | 
A 6 6 


1 Exhibit 80 is the Faymonville deposition (R. 67-108). 
Pursuant to direction of the court, it was tendered for intro- 
duction into evidence after the trial proceedings had concluded. 
(R. 110, 134.) 

(49) 
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